The judge emphasized that the Secretary had not alleged "that the
electric face equipment involved in the ... citations was taken into or
used inby fche last open crosscut," 2  FMSHRC at 1737. The judge rejected
the Secretary's argument that Solar's admitted' intention to take the
equipmen.t inby the last open crosscut was sufficient to prove a viola"
tion.  He stated that the Secretary's position "ignores the plain
language of section 75.503 which requires that the equipment be
electric face equipment 'which is taken into or used inby the last open
crosscut.'"  Id. at 1735-1736.  He concluded that to prove a section
75.503 violation, the Secretary must demonstrate that an operator did
not maintain in permissible condition equipment which "was ftaken into
or used inby the last open crosscut'" (emphasis added).  Id. at 1736.
He found that the Secretary had not carried his burden because the
equipment was cited outby the crosscut. ^/

We reverse.  The judge's holding cannot be squared with the plain
language and stated purpose of the relevant statutory and regulatory
provisions.

The judge's construction renders the verbs, "is taken and [is]
used," as tantamount to "has been or was taken/used." As the Secretary
argues, this approach misconstrues the grammar of these provisions.  The
verbs in question are in the present tense of the passive voice, third
person singular.  Among other things, the present tense denotes con-
tinuing or habitual action as well as action which always occurs or will
occur.  Thus, from a grammatical standpoint, the proper meaning of these
provisions is "equipment which ia taken or used inby the last open
crosscut," connoting past, present, and future conduct.  In turn, this
means that equipment habitually used or intended for use inby must be
maintained in permissible condition and may be cited regardless of
whether it is located Inby or outby when inspected.  The emphasis is not
on where equipment is located at the time of inspection, but simply
whether it is equipment which is taken or used inby.

_3/  In reaching his conclusion, the judge relied on section 318(1) of
the 1977 Mine Act, which defines "permissible" condition as regards
electric face equipment.  The judge stated:

I find nothing., [in] th'e legislative history which would
support the position of [the Secretary],  On the contrary,
section 318(1) of the Act provides in pertinent part:
"'Permissible' as applied to electric face equipment means
all electrically operated equipment taken into or used
inby the last open crosscut of an entry,..." In order
to support [the Secretary's] position I would have to find
that the language "taken into or used inby the last open
crosscut" as used in this regulation is redundant. No-
where in the Act or regulations is there a requirement
that a mine operator maintain electrical face equipment
in permissible condition if it Is "intended" to be taken
into or used inby the last open crosscut....  [2 FMSHRC at
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